








could easily be used by competitors to sell against, or perhaps even create disruption for,
the provider.

Public Interest in Disclosure

As noted earlier, the broad language of RSA 91-A:5, IV and relevant precedent
require a balancing of the commercial and public interests. In the case of a petition to
construct a new crossing under RSA 371:17-a, for example, any commercial interest must
be weighed against substantial and specific public interests, including concerns that the
construction process itself could disrupt traffic and affect the landscape. Neither this
public interest in disclosure nor the commercial interest in confidentiality is easily
quantifiable, and balancing them could be difficult.

A filing under RSA 371:17-b is a different matter. The crossings involved were
constructed no later than June 2013; there is no longer any opportunity to revise the
construction plan to benefit traffic or landscape. Under RSA 371:17-b, filing for a license
does not provide any opportunity for removal or relocation if the existing crossing is
suboptimal. The statute also provides minimal discretion to the Commission or Staff in
acting upon such filings: if the filing describes a crossing under the Commission’s
jurisdiction and provides the required information, a license shall be issued. The specific
methodology used by Staff in determining the completeness of a filing, for example the
treatment of filings that lack pole numbers, will be made clear in public Staff letters to
parties in these dockets. The disclosure of the particular geographic information for
which the petitioners seek confidential treatment would not shed any further light on the
“workings of government” regarding such licenses.

In light of these simple facts, Staff has identified no specific public interest in
disclosure for such filings. The balance in these circumstances therefore favors
confidential treatment, in Staff’s view: the petitioners will plausibly suffer a significant
competitive disadvantage if the detailed crossing information is disclosed, while the
public interest in such disclosure is limited to the general principle of government
transparency.

Staff therefore recommends that the Commission issue an order granting
confidential treatment of the geographic information in these three filings and in any
license attachments that may be issued in response to the filings. Staff further
recommends that the order be issued on a nisi basis, giving members of the public an
opportunity to raise any concerns that have not been anticipated.
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